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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

)
)
WATER QUALITY STANDARDS AND )
EFFLUENT LIMITATIONS FOR THE )  R08-9(C)
CHICAGO AREA WATERWAY SYSTEM )  (Rulemaking — Water)
AND THE LOWER DES PLAINES RIVER )
PROPOSED AMENDMENTS TO 35 ILL )
ADM. CODE PARTS 301, 302, 303 and 304 )

PRE-FIRST NOTICE COMMENTS OF
EXXONMOBIL OIL CORPORATION ON THE PROPOSED AQUATIC
LIFE USE DESIGNATION FOR THE UPPER DRESDEN ISLAND POOL

NOW COMES EXXONMOBIL OIL CORPORATION (“ExxonMobil™), by and through
its attorneys, HODGE DWYER & DRIVER, and pursuant to the February 3, 2012 Hearing
Officer Order, submits the following Pre-First Notice Comments of ExxonMobil Oil Corporation
on the Proposed Aquatic Life Use Designation for the Upper Dresden Island Pool.

L INTRODUCTION

ExxonMobil (“ExxonMobil”’) owns and operates a petroleum refinery (“Refinery™)
located in Channahon, Illinois that discharges treated process wastewater and storm water to the
Upper Dresden Island Pool (“UDIP”) of the Lower Des Plaines River (“LDPR™). Any changes
to the existing designated uses and applicable water quality standards of the UDIP could have
technical and economic impacts on Refinery operations. Accordingly, ExxonMobil has a direct
interest in the proposed revisions to the use designations for the UDIP.

Because the designated uses of the UDIP will establish the numeric and narrative water
quality standards that are applicable to the UDIP, it is essential to the continued operation of the
Refinery that any revisions to the designated uses for the UDIP be based on sound science that

reflects the uses actually attainable in the LDPR. These comments address the reasons why the
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record before the 1llinois Pollution Control Board (“Board™) warrants the adoption of an aquatic
life use designation for the UDIP that is less than Clean Water Act (“CWA™) goals. As
explained in more detail below, proposed Section 303.237 should be revised to reflect the
appropriate scope of aquatic-life populations that are present in the UDIP,

The rulemaking record for R08-9 Subdocket C is voluminous and contains extensive
scientific documentation on the achievable and appropriate aquatic life use designation for the
UDIP. ExxonMobil’s comments are offered to direct the Board’s attention to the site-specific
conditions of the UDIP that justify an aquatic life use subcategory that does not fully achieve
CWA goals and to flaws in the proposed aquatic life use definition that must be remedied before
its adoption.

IL THE AQUATIC LIFE USE DESCRIPTION FOR THE UDIP SHOULD BE

BASED ON THE USE THAT IS DEMONSTRATED AS ACHIEVABLE WITH
THE EXISTING HABITAT LIMITATIONS.

The Illinois Environmental Protection Agency’s (“Illinois EPA”) proposed aquatic life
use designation for the UDIP states:

Lower Des Plaines River from the Brandon Road Lock and Dam to the Interstate

55 bridge shall be designated for the Upper Dresden Island Poll Aquatic Life Use.

These waters are capable of maintaining aquatic-life populations consisting of

individuals of tolerant, intermediately tolerant and intolerant types that are

adaptive to the unique flow conditions necessary to maintain navigational use and

upstream flood control functions of the waterway system. These waters must

meet the water quality standards of 35 I1l. Adm. Code 302, Subpart D.
Proposed 35 Ill. Admin, Code § 303.237. This proposed use designation for the UDIP, which
includes intolerant types of aquatic-life populations, is not achievable.

The proposed inclusion of intolerant species in the definition of the aquatic life use for

the UDIP is apparently based on certain assumptions about existing water quality, as described in

the Use Attainability Analysis (“UAA”) for the LDPR. Statement of Reasons, Attachment A —
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Lower Des Plaines River Use Attainability Analysis Final Report (Dec. 2003), In the Matter of:
Water Quality Standards and Effluent Limitations for the Chicago Area Waterway System and
the Lower Des Plaines River: Proposed Amendments to 35 Ill. Adm. Code Parts 301, 302, 303
and 304, R08-09 (111.Pol.Control.Bd. Oct. 26, 2007) (rulemaking hereafter cited as “R08-09” and
Attachment A hereafter cited as “UAA”). The UAA recommended that the UDIP be assigned an
aquatic life use of “General (Impounded) Use” with site-specific standards for dissolved oxygen
and copper. UAA at 8-35 - 8-37. Based on fhe field data presented elsewhere in the UAA, this
recommendation is not scientifically supported and is an unachievable standard. Id at 5-14
(stating that the Dresden Pool water is “impounded, reducing stream velocity and creating a deep
water habitat that is not optimum for a diverse benthic macroinvertebrate community.”); 6-13
(stating that “[i]ntolerant species were very rare or absent in all samples . . .”). While Illinois
EPA modified the description of the aquatic life use for the UDIP, it retained the erroneous
assumption that intolerant species of fish and macroinvertebrates could develop into sustainable,
reproducing populations in the UDIP notwithstanding the habitat limitations that are clearly
present.

In the case of the macroinvertebrates, the authors of the UAA appear to have relied upon
artificial substrate data to conclude that water quality in the UDIP is suitable to maintain
success_;ful diverse macroinvertebrate populations. Id. at 5-17. The use of artificial substrate data
to conclude that a higher aquatic life use is achievable is not scientifically justified. Benthic
macroinvertebrates live on the bottom, and the physical and chemical conditions of the bottom
habitat determine the success of benthic macroinvertebrate populations. As noted in the UAA,
the impounded pool depths, minimal ambient velocities, homogeneous fine-grained sediments,

sediment pollutant concentrations, scouring of sediments during storm events, and continuous
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sediment disturbances by barge traffic are the limiting factors on the benthic macroinvertebrate
populations that can inhabit the UDIP and Lower Dresden Island Pool (“L.DIP”). /d. at
5-17-5-18.

The macroinvertebrate populations in the UDIP are also demonstrated to be limited in
diversity and abundance due to lack of suitable habitat conditions. UAA at
5-14. The UAA describes the entire study area, including the UDIP, as having limited
invertebrate habitat such as “woody debris, cobbles and stable substrate.” Id. at 5-17. In
addition, as noted above, the UAA cites low velocities in deeper water formed by the impounded
pools, homogeneous fine-grained sediments, and ship and barge traffic! that suspends bottom
sediments as additional habitat stressors that preclude development of diverse benthic
macroinvertebrate communities. Jd.

Also, the Board has heard testimony discussing the habitat limitations in the UDIP, The
prefiled testimony of G. Allen Burton and Greg Seegert provide a detailed evaluation of the
irreversible habitat limitations in the UDIP that prevent attainment of a higher aquatic life use
subcategory and the deficiencies in the proposed Section 303.237 use definition. See generally
Pre-filed Testimony of G. Allen Burton, R08-09 (I11.Pol.Control.Bd. Sept. 8, 2008) (hereafter

“Burton Testimony”) and Pre-filed Testimony of Greg Seegert, R08-09 (I11.Pol.Control. Bd.

! ExxonMobil has provided information regarding the constant barge traffic on the LDPR. In his pre-filed
testimony, Mr. Bob Elvert, on behalf of ExxonMobil, stated:

Barge traffic on the LDPR is a constant twenty-four hour a day, seven days a week activity. In
2007, 825 barges were unloaded or loaded at the ExxonMobil Refinery dock, with each barge
being moved across the river or upstream on the river by tugboat two to three times during loading
and unloading operations. This amounts to hundreds of trips by tugboats and over 2,400 barge
movements back and forth across the width of the LDPR. In addition to the barges that are
unloaded or loaded at the Refinery, several other facilities along the LDPR are served by barges,
and thus, the actual number of barges on the LDPR could be substantially greater than that noted
above.

Pre-Filed Testimony of Robert S. Elvert, R08-09 at 3 (TIll.Pol.Control. Bd. Aug. 4, 2008).
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Sept. 8, 2008) (hereafter cited at “Seegert Testimony™). Their testimony identifies flaws in
Illinois EPA’s UAA evaluation of the aquatic life use that is attainable in the UDIP, including
the evaluation of additional field data on sediment and habitat quality. For example, Illinois
EPA’s Statement of Reasons (“SOR”) states that the Qualitative Habitat Evaluation Index
(“QHETI") scores for the UDIP ranged from 45 to 80, which correspond to a fair to excellent
biological potential. Statement of Reasons, R08-09 at 52 (Ill.Pol.Control.Bd. Oct. 26, 2007)
(hereafter cited as “SOR”). In fact, as pointed out by Mr. Seegert in his testimony on the 2008
QHEI study, approximately half of the QHEI scores are below 45, which represent habitat that is
only “fair.” Seegert Testimony at 9-10. Furthermore, Mr. Seegert also noted that, as per
protocol, the area within the navigation channel was not evaluated for the 2008 QHEI, which is
approximately 50% of the UDIP. Due to barge traffic® and other factors, Mr. Seegert surmised
that the navigational channel “certainly would have scored well below 45 had it been evaluated.”
Id. at 10. Thus, relying on Illinois EPA’s “modified” QHEI scores is not a scientifically
supportable basis for assigning the described aquatic life use for the UDIP.

The designated aquatic life use subcategory for the UDIP should represent existing,
achievable habitat conditions, not aspirational uses that are unsupported by the available field
data. Further, the description of the UDIP aquatic life use must reflect the attainable use under
the existing physical conditions of the UDIP, and thus, the identification of a use that includes
intolerant fish and macroinvertebrate species must be revised, as discussed below. Illinois
EPA’s proposed definition of the aquatic life use subcategory for the UDIP appears to ignore the

habitat analysis presented in the UAA and the biological data for the LDIP that shows no

2 See footnote 1.
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intolerant fish species are present and the benthic invertebrate populations are impacted even
though the General Use criteria for temperature, dissolved oxygen, and toxics may be achieved.

III. THE IRREVERSIBLE PHYSICAL HABITAT CONDITIONS IN THE UDIP
JUSTIFY APPLICATION OF 40 CFR 131.10(g) FACTORS FOR THE
ESTABLISHMENT OF DESIGNATED USE SUBCATEGORIES THAT DO NOT
ACHIEVE CWA GOALS.

The UDIP cannot achieve the CWA aquatic life use goals (defined in Illinois as General
Use waters) because of irreversible existing conditions of the UDIP, which are described in the
Illinois EPA’s SOR. SOR at 16-51. The existing designated uses of the LDPR, including the
UDIP, are Secondary Contact and Indigenous Aquatic Life.® 35 I1l. Admin, Code Part 302,
Subpart D. These existing designated uses reflect the historic widespread and permanent
modifications to the LDPR that were made to facilitate commercial navigation and to provide for
the transport of treated sewage and storm water from the Greater Chicago metropolitan area to
downstream waters. In the SOR, Illinois EPA provided a description of the history of the
Chicago Area Waterway System (“CAWS”) and LDPR and the many physical modifications to
these water bodies that have permanently altered their hydrology, hydraulics, and aquatic habitat.
SOR at 14-23. Such irreversible alterations have made it impossible for these waters to fully
comply with CWA goals.

Illinois EPA proposed to revise the current designated aquatic life use of the UDIP by
following the procedures described in the federal water quality standards regulations. See
40 C.F.R. Part 131. The federal regulation that implements the CWA lists six factors (“UAA
factors”) that justify establishing subcategories of uses that do not meet the CWA goals.

40 C.F.R. § 131.10(g). The following four of the six factors can be applied to the UDIP:

3 An existing use is an actual use that existed as of November 28, 1975. 40 C.F.R. § 131.3(e).
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(3) Human caused conditions or sources of pollution prevent the attainment of the
use and cannot be remedied or would cause more environmental damage to
correct than to leave in place; or

{4) Dams, diversions or other types of hydrologic modifications preclude the
attainment of the use, and it is not feasible to restore the water body to its original
condition or to operate such modification in a way that would result in the
attainment of the use; or

(5) Physical conditions related to the natural features of the water body, such as
the lack of a proper substrate, cover, flow, depth, pools, riffles, and the like,
unrelated to water quality, preclude attainment of aquatic life protection uses; or

{6) Controls more stringent than those required by sections 301(b) and 306 of the
{CWA] would result in substantial and widespread economic and social impact.

40 C.F.R. 131.10(g). Illinois EPA’s SOR describes the applicability of UAA factors to the UDIP
and how the physical conditions limit the aquatic life (and recreational) uses in this stream
segment. See generally SOR.

A, UAA Factor 3: Human caused conditions or sources of pollution
prevent the attainment of the use and cannot be remedied or would
cause more environmental damage to correct than to leave in place.

The majority of the flow in the UDIP consists of treated wastewater, combined

sewer overflows (recognizing the TARP has reduced these), and urban runoff from the
Greater Chicago Metropolitan Area. UAA at 1-8. The Des Plaines River is heavily
polluted and impaired. Burton Testimony at 3. Pollutants include “organic chemicals,
nuirients, metals, pathogens, ammonia, sedimentation/siltation, total dissolved and
suspended solids, chlorides, and dissolved oxygen,” and the “most common sources of
impairment are municipal point source discharges, combined sewer overflows, urban
runoff/storm sewers, contaminated sediments channelization, flow regulation, hydro-

modification, and habitat alteration.” /d These human caused impairments and sources

of pollution prevent attainment of CWA goals, and although in the case of combined
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sewer overflows, TARP has contributed to reduced events, there appear to be, at this
time, no technically or economically feasible treatment or management method that could
be applied to the other waste sources or impairments to assure attainment of the General
Use standards in the UDIP.

B. UAA Factor 4: Dams, diversions or other types of hydrologic
modifications preclude the attainment of the use, and it is not feasible
to restore the water body to its original condition or to operate such
modification in a way that would result in the attainment of the use.

Almost the entire stretch of the LDPR that is currently designated secondary

contact and indigenous aquatic life use, including the UDIP, is impounded. SOR at 16.
Illinois EPA concluded that it “is clear from the UAA that the [LDPR] continues to be a
highly modified water body that does not resemble its pre-urbanized state.” Jd at 22.
Further, the LDPR is part of “one of the busiest inland commercial navigation systems in
the nation,” the Upper Illinois Waterway, and the UDIP has a maintained (dredged)
navigation channel to support the designated commercial navigation use. Id at 17, UAA
at 7-23. Since navigation is a protected use, there will continue to be impacts on the
habitat of the waterways, including the UDIP, which precludes attainment of CWA goals.

C. UAA Factor 5: Physical conditions related to the natural features of
the water body, such as the lack of a proper substrate, cover, flow,
depth, pools, riffles, and the like, unrelated to water quality, preclude
attainment of aquatic life protection uses.

As explained in the UAA, “impoundment of the [LDPR] by the Brandon Road

and Dresden Island Lock and Dams creates a deep pool environment that is lacking in
coarse substrate, channel diversity, riffle habitat, and gradient.” UAA at 4-32. In

addition, the UAA stated that “[a]s long as commercial navigation takes place on the

[LDPR], changes to the . . . habitat features [i.e. substrate, channel morphology, pool
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quality, riffle quality, and stream gradient] are irreversible, Id. The UAA further stated
that “[a]t the current time, the [LDPR] is heavily used or commercial barge traffic, a
protected use under the [CWA]. While commercial barge traffic continues on the
[LDPR], the major causes of the degraded habitat are considered irreversible, as the lock
and dam system is vital to commercial navigation.” Id. at 4-34.

In addition, the UAA comparison of the potential fish community in the LDPR to
free-flowing segments of the Fox River suggested that the “presence of and proximity to
dams has significant effects on the fish biotic integrity.” Id at 6-25. The UAA
concluded in regards to the LDPR that a modified ¢lassification was warranted in order
“to reflect the currently altered habitat of the waterway.” Id. at 6-26. Consequently, as
noted in the discussion UAA Factor 4, the highly modified and impounded UDIP has
poor aquatic life habitat features that are irreversible, which prevent attainment of CWA
goals.

D. UAA Factor 6: Controls more stringent than those required by
sections 301(b) and 306 of the Act would result in substantial and
widespread economic and social impact.

Although Illinois EPA has not referenced this aquatic life use-limiting factor in its
proposal, there would be widespread social and economic impacts if an aquatic life use
description that approaches the General Use standard is adopted for the UDIP. As
discussed above, the UDIP is designed and operated for navigation, and the quality of the
aquatic life habitat is limited by the fact that the pool is impounded water. The UAA
stated that the poor quality habitat cannot be “improved without removal or major

modification to the navigation system.” UAA at 4-32. The report explained that these
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habitat limitations are irreversible as long the LDPR is used for commercial navigation,
which is a designated use. /d. at 4-33.

Elimination of commercial navigation on the LDPR and remediation of the
aquatic habitat, which would include removing the existing dams and returning the river
channel to “natural” physical conditions, would be controls that “result in substantial and
widespread economic and social impact.” Furthermore, modification of the CAWS and
LDPR flow regime and hydraulic characteristics, that would be required to return the
habitat to a condition that would fully support the General Use aquatic life category,
would be virtually impossible because there are currently no economically feasible
alternatives for managing urban storm water from the greater Chicago Area.

At a minimum, elimination of commercial navigation, restoration of the UDIP
channel, including removal of all contaminated sediment, and treatment of all wastewater
and urban runoff, would be required to attain an aquatic life use that could be considered
as achieving the description at proposed Section 303.237. The costs of such actions have
not been estimated, but it could be in the billions of dollars and would affect thousands of
jobs that are dependent on the commercial navigation in the LDPR and CAWS.

IV. THE AQUATIC LIFE USE FOR THE UDIP SHOULD REPRESENT THE
EXISTING AND ACHIEVABLE USE.

Based on the discussion above, ExxonMobil proposes that the Board revise proposed
Section 303.237 as follows:

Lower Des Plaines River from the Brandon Road Lock and Dam to the Interstate
55 bridge shall be designated for the Upper Dresden Island Poll Aquatic Life Use.
These waters are capable of maintaining aquatic-life populations consisting of
individuals of tolerant; and intermediately tolerant and-intelerant types that are
adaptive to the unique flow conditions necessary to maintain navigational use and
upstream flood control functions of the waterway system. These waters must meet
the water quality standards of 35 Ill. Adm. Code 302, Subpart D.

10
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Illinois EPA’s proposed Section 303.237 quoted above, as well as proposed Sections
303.230 and 303.235, use the terms “tolerant,” “intermediately tolerant,” and “intolerant” to
describe the types of aquatic life populations that can be maintained in the CAWS, Brandon
Pool, and the UDIP, The proposed rule does not define, even in generic terms, what species of
fish and macroinvertebrate animals will be classified as tolerant, intermediately tolerant, or
intolerant, and how such classification will be made. The definitions of aquatic life
types/classifications that are used in the aquatic life use descriptions of the proposed rule should
be included in the rule, at a minimum by referencing the appropriate and scientifically supported
methods for classifying vertebrate and invertebrate species that will be used to assess the
attainment of the designated use categories. Further, Illinois EPA should provide guidance
and/or proposed rule language on how it would define and categorize aquatic life as tolerant,
intermediately tolerant, or intolerant.

Thus, ExxonMobil objects to the inclusion of “intolerant” types of aquatic species in the
description of the UDIP use at proposed Section 303.237 because the UAA and other available
data in the record do not justify the conclusion that the habitat of the UDIP supports (or can
support) intolerant species in sustainable populations. The UAA section on the metrics for the
Index of Biotic Integrity for the LDPR, including the UDIP, states that intolerant fish species
were “very rare or absent in all samples,” including in the LDIP. UAA at 6-13. The UAA
attributes the lack of intolerant species of fish to poor habitat and possibly thermal and/or
dissolved oxygen stresses. Id. However, because no intolerant species were identified in the
LDIP, which the UAA evaluation indicates is not subject to either thermal or low dissolved

oxygen stresses, it is apparent that the physical habitat limitations (channelized, impounded

11
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pools) of the UDIP are likely the environmental conditions that preclude the development of
sustainable populations of intolerant fish species.

The site-specific data collected for over a decade document that the UDIP does not
support intolerant fish species or diverse benthic macroinvertebrate (see discussion in Section I
of these comments) communities and the irreversible physical habitat conditions preclude the
development of sustainable populations of such species. Therefore, the description of the aquatic
life use of the UDIP at proposed Section 303.237 is not representative of the existing or
achievable use and should be revised as suggested above.

V. CONCLUSION

ExxonMobil appreciates the opportunity to provide these comments, and it respectfully
requests that the Board consider the issues raised above and revise the aquatic life use

designation at proposed Section 303.237 for the UDIP, consistent with ExxonMobil’s suggested

revisions.
Respectfully submitted,
EXXONMOBIL OIL CORPORATION,
Dated: March 5, 2012 By:__ /¢/ Katherine D. Hodge

Katherine D. Hodge
Katherine D. Hodge
Monica T. Rios
HODGE DWYER & DRIVER
3150 Roland Avenue
Post Office Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900
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